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INTRODUCTION

On Christmas Eve 2020, less than a year after the UK formally left the EU and a mere eight days before 
the agreed transition period ended, the EU and UK reached agreement on future trade and cooperation.

The EU-UK Trade and Cooperation Agreement (TCA), in effect since 1 January 2021, is comprehensive 
and its conclusion in just eleven months is quite an achievement. Nonetheless, while a “no deal Brexit” 
has been averted, the consequences of the UK’s departure remain profound and the impact of a 
transition from an internal market to a regime under the agreement is significant. In this briefing, we 
outline some of the effects the agreement will have on a number of practice areas.

THE EU-UK TRADE AND COOPERATION AGREEMENT

The TCA has six main components: 
1. institutional arrangements 
2.  economic arrangements, including provisions on trade in goods and services and guarantees 

for a level playing field
3. arrangements on law enforcement and judicial cooperation in criminal matters 
4. cooperation in the area of health security and cyber security
5. participation in EU programmes, sound financial management and financial provisions
6. provisions on dispute settlement, basic values and safeguarding measures. 

The TCA does not affect the governance arrangements and dispute resolution mechanisms of the EU-UK 
Withdrawal Agreement, which in large part continues to be in force after the end of the transition period, 
for example when it comes to citizens’ rights.

INSTITUTIONAL ARRANGEMENTS

The TCA establishes a single governance framework comprising a number of joint governance bodies: the 
Partnership Council, the Trade Partnership Committee, and various Specialised Committees. 

The Partnership Council, co-chaired by a member of the European Commission and a UK representative 
at ministerial level, will oversee the implementation of the TCA. It will meet in different configurations 
depending on the matter at hand, and it has the power to take binding decisions. 

The Trade Partnership Committee and the Specialised Committees assist the Partnership Council in its 
tasks, each addressing specific parts of the TCA.
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DISPUTE SETTLEMENT

If a disagreement arises between the EU and the UK that the Partnership Council cannot resolve, an 
independent arbitration tribunal can be established to settle the matter through a binding decision. 
Contrary to what the Withdrawal Agreement provided, the tribunal cannot refer any questions of EU law 
that may play a role in the dispute to the Court of Justice of the EU (CJEU). 

The TCA further includes enforcement and compliance mechanisms, including the possibility to suspend 
the complaining party’s obligations under the TCA. Each party may also unilaterally take appropriate 
safeguarding measures in the case of serious economic, societal or environmental difficulties in a specific 
sector or region. 

NEXT STEPS: FROM PROVISIONAL APPLICATION TO CONCLUSION

The UK parliament ratified the TCA on 30 December 2020. The view on the EU side was that the 
European Parliament and the Council should be given sufficient time to scrutinise the 1,246-page 
document. Given the urgency of the situation, with the transition period ending on 31 December 2020, 
the Council agreed to apply the TCA on a provisional basis from 1 January 2021. This provisional 
application will end on 28 February 2021 or another date as decided by the Partnership Council. If the 
formal approval procedures on both sides are completed sooner, the TCA will apply fully as of the first day 
of the following month. 

The European Parliament is expected to approve the TCA during the period of provisional application, 
and the Council will then adopt its decision. The TCA does not require ratification by the individual EU 
member states. Meanwhile, review of the legal wording of the TCA remains ongoing, as this could not be 
finalised in the limited time available after the EU and the UK announced they had reached an 
agreement.

QUESTIONS?

If you have any questions on how Brexit might impact your business, please contact our Brexit team or 
one of the experts listed in this briefing.

mailto:brexit%40debrauw.com?subject=
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TRADE IN GOODS AND SERVICES

WHAT CHANGED ON 1 JANUARY 2021

From 1 January 2021, the UK is no longer part of the EU custom union and single market and the TCA’s 
provisions on goods and services apply instead. Although far-reaching and unprecedented for a trade 
agreement, these provisions stop far short of the single market freedoms that EU and UK businesses 
could rely on until 31 December 2020. 

In terms of trade in goods, the TCA comprises a free trade agreement providing for zero tariffs and 
quotas. This goes beyond any other EU free trade agreements, such as those with Canada and Japan. 
However, the UK is no longer part of the EU’s customs union, with its single external tariffs, so to benefit 
from zero tariffs, businesses must comply with “rules of origin” requirements ensuring that their products 
originate in the EU or the UK. To safeguard the level playing field, the EU and the UK have agreed that all 
goods entering each other’s territory must fully meet the regulatory standards in that territory, including 
on food quality and product safety. This can involve significant amounts of paperwork and border checks. 
At the same time, the TCA contains provisions aimed at removing any unnecessary technical barriers to 
trade.

In terms of services, the TCA will result in a considerable level of openness, going beyond the provisions 
of the WTO General Agreement on Trade in Services (GATS). UK businesses that want to offer services in 
the EU will not be treated any less favourably than EU businesses, but they will need to meet all 
applicable EU regulatory requirements, and vice versa. UK investors can also establish legal entities in 
the EU in order to offer services across the EU, and vice versa.

WHAT MAY COME NEXT

The TCA provides for the further development of customs cooperation between the EU and the UK in the 
future, making the handling of customs procedures as simple and seamless as possible and reducing the 
need for paperwork and border checks. This cooperation includes, for example, the exchange of customs 
information and solutions for the handling of roll-on/roll-off traffic (ships carrying loaded trucks). Each 
party has also committed to simplifying and reviewing customs requirements and formalities where 
possible, to ensure the rapid release and clearance of goods. 

In order to further facilitate trade in goods and services, the TCA also contains a mechanism through 
which the EU and UK can, on a voluntary basis, engage in regulatory cooperation. If the parties decide to 
engage in this type of cooperation, they will endeavour to inform each other about the preparation of new 
regulatory measures and consider aligning their regulatory approach, where feasible. 
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CITIZENS’ RIGHTS

WHAT CHANGED ON 1 JANUARY 2021

As the UK left the EU single market on 1 January 2021, the free movement of persons regime no longer 
applies between the EU and UK. Apart from a number of provisions on social security coordination and 
travel for business purposes, the TCA does not include anything on mobility and citizens’ rights. This 
means that the right for EU citizens to enter, work, reside or stay in the UK is now fully subject to UK 
immigration rules, and vice versa.

For short-term visits, the EU has, separately from the TCA, taken the decision to allow UK nationals 
visa-free stays of up to 90 days as of 1 January 2021. Similarly, the UK has decided to allow visa-free, 
short-term visits for EU citizens. For long-term stays, the UK applies a new (points-based) immigration 
system covering both EU and non-EU citizens. Conversely, UK nationals intending to stay long term in an 
EU member state can do so if they meet the conditions for third-country nationals set under EU law and 
the national law of the relevant EU member state.

For those EU and UK citizens who lived in each other’s territory at the end of the transition period, the 
provisions of the Withdrawal Agreement continue to apply. In brief, these citizens can continue to rely on 
the right to reside in that territory indefinitely. EU citizens can apply for permanent residence in the UK on 
this basis via the EU Settlement Scheme. Once acquired, the right of permanent residence will only be 
lost if a person is absent from the host state for more than five consecutive years.

WHAT MAY COME NEXT

In principle, no further agreements regarding citizens’ rights are currently foreseen. However, the EU 
decision on visa-free visits of up to 90 days is conditional on the UK continuing to provide for equal 
visa-free, short-term visits for citizens of all EU member states. If the UK were to introduce a visa 
requirement for citizens of one or more member states, the EU may apply the reciprocity mechanism, 
which could ultimately lead to suspensions of visa-free visits by UK citizens.
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FINANCIAL SERVICES

WHAT CHANGED ON 1 JANUARY 2021

The TCA contains only very limited provisions on financial services. The EU and UK have agreed to make 
their best endeavours to adhere to internationally agreed standards, such as those of the Basel 
Committee and Financial Action Task Force, and to non-discriminatory treatment in relation to new 
financial services. Importantly, the TCA does not include mutual recognition of licences. As a result, while 
EU and UK financial services firms could continue to rely on EU-law based passporting rights during the 
transition period, UK-licensed firms have now lost access to the EU market, and vice versa. 

In the absence of an overarching agreement on mutual recognition of licences, EU and UK firms may, at 
most, receive equivalence status for certain areas of financial services, to the extent existing EU directives 
and regulations provide for this. Despite the parties’ intention (expressed in the 2019 Political 
Declaration) to conclude equivalence assessments before June 2020, the EU has
granted no material equivalence yet. Apart from certain temporary arrangements at the national level, the 
EU has so far only granted equivalence to UK central counterparties, as this was considered vital for 
financial stability. This arrangement, however, only applies for a limited period of 18 months.

The UK, for its part, adopted a comprehensive package of equivalence decisions for EU financial services 
firms under various EU directives and regulations (as onshored into English law) in November 2020. This 
comes on top of the existing “temporary permissions regime”, which enables EU firms to continue their 
activities while applying for UK authorisation.

WHAT MAY COME NEXT

In a joint declaration on financial services attached to the TCA, the EU and UK have agreed to establish 
structured regulatory cooperation on financial services. The joint declaration states that these 
arrangements will, among other things, allow for transparency and appropriate dialogue in the process of 
adoption and for suspension and withdrawal of equivalence decisions. The EU and the UK have 
committed to agree on a memorandum of understanding establishing the framework for this cooperation 
by March 2021, although the TCA emphasises that this should not affect each side’s decision-making 
autonomy. 

Accordingly, the envisaged memorandum of understanding may in fact entail a form of “enhanced 
equivalence”, with institutional arrangements governing the adoption and withdrawal of equivalence. 
Nonetheless, it remains to be seen how expediently the EU will move forward with the adoption of UK 
equivalence decisions. The EU is still monitoring how the UK will diverge from EU frameworks and may 
continue to only grant equivalence where it is clearly in the EU’s interest to do so.
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EXPORT CONTROLS AND ECONOMIC 
SANCTIONS

WHAT CHANGED ON 1 JANUARY 2021

Export controls
Export of dual-use items to and from the UK now requires export authorisation. Export licences originally 
issued in the UK for export to a third country of dual-use items located in an EU member state are no 
longer valid. The exporter must now obtain a new licence from the relevant member state. Similarly, 
licences originally issued by a member state for the export of dual-use items located in the UK are no 
longer valid and now require a new licence from the UK authorities. 

The UK has published an Open General Export Licence (OGEL) for the export of dual-use items from the 
UK to the EU. The OGEL is available if the exporter meets the relevant requirements, but the exporter 
must register with the Export Control Joint Unit beforehand. The EU has made available Union General 
Export Authorisation EU001 for the export of the vast majority of dual-use items to the UK. Pursuant to 
the Northern Ireland Protocol, shipments of dual-use items from the EU to Northern Ireland are generally 
considered intra-EU transfers and as such require no licence. However, any onward export from Northern 
Ireland to Great Britain does require an export license.

Economic sanctions
As of 1 January 2021, the UK is operating its own range of UK sanctions regimes based on regulations 
made under the Sanctions and Anti-Money Laundering Act 2018. EU companies with a UK nexus may 
find themselves bound by parallel EU and UK sanctions.

The 2019 Political Declaration contained suggested terms for the EU-UK foreign policy relationship after 
the end of the transition period, including coordination on sanctions. In the end, however, no framework 
for developing and coordinating joint EU-UK responses to foreign policy challenges was included in the 
TCA, as the UK was not ready to discuss the topic. As a result, there is no formal framework in place for 
the coordination of sanctions between the EU and the UK. 

WHAT MAY COME NEXT

EU and UK sanctions are expected to be very similar initially, but they may increasingly diverge over time. 
It is too early to tell by how much or in what way.
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CAPITAL MARKETS

WHAT CHANGED ON 1 JANUARY 2021

As on financial services, the TCA contains little to no provisions on capital markets and market abuse 
rules for publicly listed companies. Before 1 January 2021, listed companies could generally comply with 
EU capital markets regulations in their home member state and be considered in compliance throughout 
the EU by, for example, passporting an approved prospectus to other member states, including the UK. 
As of 1 January 2021, this is no longer the case – the EU and the UK will have separate capital markets 
regimes instead. 

As a result, EU companies wanting to list or offer securities in the UK – on the London Stock Exchange, 
for example – will need to comply with UK rules and, where required, have a prospectus approved by the 
Financial Conduct Authority (FCA). If the listing or offering also takes place in the EU, both an EU 
prospectus and a UK prospectus will be required. Conversely, UK companies listing or offering securities 
in the EU will need to comply with EU regulation as applied by the competent authority in the place of 
listing or offering (if this is the Netherlands: the AFM), in addition to any UK rules that may apply. 
Prospectuses approved in the UK before 1 January 2021, when the transition period ended, even if 
already passported to an EU member state, are no longer considered valid in the EU as of 1 January 
2021. 

The same generally applies to market abuse and transparency requirements for listed companies: as of 1 
January 2021, two separate regimes exist for the EU and the UK. Accordingly, EU companies with a 
listing in the UK now fall under the supervision of the FCA, while UK companies with a listing in the EU 
are supervised by the competent authority. For companies with a dual listing in both the EU and the UK, 
this results in two regulatory regimes applying, supervised by the FCA and the competent authority of 
their home member state, respectively.

WHAT MAY COME NEXT

Fortunately, at this stage, the regulatory regime for capital markets in the UK is in substance largely the 
same as the EU regime (as a result of legislation adopted in the UK). So the changes will be mainly 
procedural. Over time, however, the EU and UK capital market regimes may diverge, and this should be 
monitored closely. An equivalence decision by the European Commission recognising the UK regulatory 
regime as a non-EU, equivalent regulatory framework would mitigate some of the added administrative 
burden for listed companies, but so far there has been no clear indication if and when such a decision 
could be expected.
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TAX

WHAT CHANGED ON 1 JANUARY 2021

The TCA only deals with tax matters in limited ways. The EU and the UK have reaffirmed in the TCA their support 
for the OECD sponsored base erosion and profit shifting (BEPS) initiative. The parties have also agreed not to take 
existing domestic rules regarding interest limitation, controlled foreign companies and hybrid mismatches below 
the minimum standards set by the OECD. The same applies to various rules and standards regulating the 
international exchange of information regarding tax matters.

The TCA contains provisions on free movement of capital between the parties, and this may have an impact on tax 
matters as well. While, at first glance, these provisions resemble one fundamental freedom that is part of primary 
EU law, we believe that the TCA provision does not represent a similar notion and we expect the impact of this 
provision to be limited.

Brexit could materially affect the application of various Dutch tax features in structures and transactions that 
include UK entities. These effects can apply both to the companies involved themselves as well as their 
shareholders. Some examples:
-  the Dutch participation exemption, where the existence of a qualifying participation would be based on the 

voting rights requirement (at least 5%);
- Dutch cross-border (de)merger roll-over relief, if a UK entity is involved;
-  Dutch fiscal unity, with application based on the ECJ “Papillon” decision (i.e. a fiscal unity which includes 

Dutch subsidiaries of a mutual UK parent company or with a UK intermediate holding company);
-  the innovation box with respect to certain qualifying intangibles, with application dependent on EU permits or 

licences; and
-  deferred tax payment for tax liabilities due to emigration of a business under the Dutch Tax Collection Act 1990.

From 1 January 2021, various EU tax directives, including the EU Parent-Subsidiary Directive and the EU Merger 
Directive, may no longer apply to transactions and structures involving UK-resident companies or individuals. This 
means that taxpayers may no longer enjoy benefits granted under these directives. At the same time, the rules 
contained in the directives have been implemented in the domestic tax laws of the EU member states as well  
as the UK. The practical impact may therefore be limited, depending on the precise form of implementation  
before Brexit. 

In addition, the UK has bilateral treaties with all 27 EU member states in place to avoid double taxation, and these 
will remain in force. However, the “most favoured nation” clause in the TCA will not apply to these tax treaties. 

WHAT MAY COME NEXT

It will be interesting to see how, going forward, the UK will position itself in its competition with the EU to offer an 
attractive business location. The various ‘non-regression’ clauses in the TCA and the provisions regarding state 
aid in general seek to prevent too aggressive new measures, however.
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INTELLECTUAL PROPERTY

WHAT CHANGED ON 1 JANUARY 2021 

As the transition period has ended, EU-wide IP rights no longer apply in the UK. Instead, holders of EU 
trademarks (including international trademarks designating the EU), community design rights and 
community plant variety rights that were registered before 1 January 2021, have obtained equivalent 
rights for the UK. Where these rights have been applied for but were not registered before 1 January 
2021, applicants may apply for similar protection in the UK before 1 October 2021 (for trademarks and 
design rights) or 1 July 2021 (for plant variety rights), claiming priority of their earlier EU application. 
Likewise, a UK geographical indication has been registered for each EU geographical indication 
registered before the end of the transition period. 

The TCA provides mutual obligations to ensure that certain minimum requirements are met to protect IP 
rights that were previously governed by EU laws. These are consistent with current EU laws but 
significantly more high-level. It concerns points of substantive law (copyrights and related rights, 
trademark rights, design rights, SPCs, trade secrets, data exclusivity), as well as points of procedural law 
(enforcement of IP rights and trade secrets, measures for preserving evidence and seizing infringing 
goods, damages, and border measures). 

The TCA contains limited provisions on patents (which are primarily governed by the European Patent 
Convention) and plant variety rights (referring to the International Convention for the Protection of New 
Varieties of Plants). It contains no substantive provisions on geographical indications (on which the 
parties may come to a further agreement), database rights or semiconductor topography rights. 
Geographical indications and database rights that came into existence before the end of the transition 
period are, however, still governed by the provisions of the Withdrawal Agreement. 

WHAT MAY COME NEXT

The TCA provides that the EU and the UK may each determine whether and under what conditions IP 
rights are exhausted. The UK government has already indicated that IP rights to goods placed in the 
European Economic Area (EEA) by or with consent of the right-holder will also be exhausted for the UK. 
A public consultation on this topic will be held in the UK in 2021. For the EU, the EEA-based exhaustion 
principle will continue to apply: IP rights to goods placed on the UK market by or with the consent of the 
right-holder will therefore likely not be exhausted. 

In addition, the EU and the UK might come to a further agreement on the protection of geographical 
indications, as currently provided in the TCA. Finally, given the nature of the current mutual obligations, it 
is likely that UK statutory law and UK case law will, over time, diverge from those in the EU.
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COMPETITION 

WHAT CHANGED ON 1 JANUARY 2021

In terms of territorial jurisdiction, not much has changed. As with any other third country undertaking, the 
European Commission will continue to exercise jurisdiction over UK undertakings’ anticompetitive 
conduct affecting competition within the internal market. The UK Competition and Markets Authority 
(CMA) may exercise its jurisdiction in parallel, except that where proceedings initiated by the Commission 
before 1 January 2021 are concerned, its jurisdiction is limited to facts occurring after 31 December 
2020. In cases initiated after 2020, the Commission will not be able to carry out inspections or dawn 
raids, although it can still seek information from UK undertakings. 

The CMA will continue to exercise its power to examine potential future violations of UK competition law 
without being bound by EU competition rules. The current European block exemption regulations (for 
example, those relating to vertical agreements and technology transfers) will be retained within UK law 
and hence, agreements in the UK which have benefitted from the Vertical Agreement Block Exemption 
Regulation will continue to do so, at least, until its expiry date of May 2022.

With reference to merger cases initiated after 2020, the Commission and the CMA will be concurrently 
competent to review a planned concentration under their respective substantive and jurisdictional rules 
on merger control. EU and UK undertakings will thus no longer benefit from the “one-stop shop” 
principle, and companies should verify whether their mergers trigger EU and/or UK filing thresholds. 

Decisions adopted by the Commission and other EU bodies before 31 December 2020, or those adopted 
even beyond this date in relation to cases pending on 31 December 2020, will be binding on and in the 
UK. Their legality will be subject to review exclusively by the CJEU. The Commission will continue to 
monitor and enforce commitments given or remedies imposed in, or in relation to, the UK in connection 
with cases completed prior to 1 January 2021 and in ongoing cases completed after 31 December 2020. 
That said, by mutual agreement, the Commission, may on a case-by-case basis, transfer responsibility for 
the monitoring and enforcement of any such commitments or remedies to the CMA.

WHAT MAY COME NEXT

The TCA provides that the EU and UK will endeavour to coordinate their enforcement activities where  
the same or related conduct or transaction is concerned. To facilitate this objective, they contemplate  
the exchange of information to the extent permitted by their respective laws. The TCA also leaves the 
door open to future agreements on cooperation between the Commission, the competition authorities of 
the member states and the CMA. These may include conditions for the exchange and use of  
confidential information.
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STATE AID AND SUBSIDY CONTROL

WHAT CHANGED ON 1 JANUARY 2021

According to the TCA, the EU and the UK will have independent systems of subsidy control, with neither 
bound to follow the other’s rules. Their relationship will be based on shared principles, to ensure that the 
granting of a subsidy does not affect trade and investment. So while the UK establishes its own subsidy 
regime and is no longer bound to EU state aid rules, it must also ensure compliance with the shared 
principles. In addition, there is a separate joint declaration with guidance for certain sectors. 

Under the Withdrawal Agreement, enforcement by the European Commission with regard to state aid 
granted before 1 January 2021 remains possible. Enforcement on UK subsidies will be carried out by a 
separate CMA department. Disputes about interpretation and application of the TCA’s subsidy control 
provisions will be handled by an arbitration tribunal. This tribunal will have no jurisdiction over individual 
subsidies or recovery remedies in individual cases. So individual aid measures issued or funded by UK 
authorities will no longer be subject to review by any EU institution or the CJEU. The EU may appear as 
an intervening party in any court action in the UK that concerns the subsidy rules.

Although this may not be obvious at first glance, EU state aid principles have had a major influence on 
the TCA (such as on the awarding of subsidies, the notion of specificity, the ban on unlimited guarantees, 
and exceptions for services of general public interest). However, some rules are clearly different 
(including other “de minimis” thresholds and new publication requirements). For some, it remains to be 
seen whether they will be applied in the same way to UK subsidies as they would for subsidies by EU 
member states (for example, on rescue and restructuring, banks, and energy and environment).

The concept of what constitutes a subsidy is not merely a restatement of the WTO formula, instead it is 
premised on a four-tier assessment. This will assess if there is a direction of state resources to an 
“economic operator” conferring an economic advantage resulting in an effect on trade or investment 
between the EU and UK. The TCA threshold is met if it is demonstrated that state intervention “could” 
have such an effect. Nevertheless, this is not the only threshold to consider when interpreting this TCA 
chapter, as there is reference to a higher bar that must be met to justify remedial measures permitting a 
party to take action if a subsidy granted by the other party is causing, or is at serious risk of causing, 
significant harm to national industries. 

WHAT MAY COME NEXT

Prior to the conclusion of the TCA, a bill was pending in the UK introducing state aid rules at the national 
level, but this had not yet progressed into law. It is now likely that this bill will be withdrawn and a new 
bill will be proposed to implement a UK subsidy regime based on the provisions of the TCA. It is not yet 
certain whether the UK will establish an ex post system of subsidy control rather than an ex ante one (the 
UK government is currently hinting at ex post review only). 
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DATA PROTECTION

WHAT CHANGED ON 1 JANUARY 2021

The TCA introduces an interim period during which personal data can flow freely from the EU to the UK. 
The interim period lasts until the European Commission takes its adequacy decision in relation to the UK, 
permitting cross-border data transfer (including onward transfer as well) from the EU to the UK without 
further requirements to be met. This interim period will be no longer than four months from 1 January 
2021 (with a further extension of no more than two months) and will end immediately if the UK makes 
changes to the data protection rules it had in place on 1 January 2021, unless the EU agrees otherwise.

After the end of the interim period, transmission of personal data to the UK will be considered a transfer 
to a third country under the General Data Protection Regulation (GDPR). Based on the TCA, it is clear 
that the parties want to ensure the flawless transfer of personal data from the EU to the UK by adopting 
an adequacy decision. 

If the adequacy decision is adopted, personal data can be transferred to the UK based on that decision. 
However, data controllers will still be required to amend their privacy statements to include a reference to 
the intended personal data transfer to the UK and to the adequacy decision.

If the interim period ends without the adequacy decision having been adopted, data controllers and data 
processors will need to provide appropriate safeguards if they want to continue transferring personal data 
to the UK. Such safeguards could be binding corporate rules or standard data protection contract 
clauses. In addition, privacy statements will need to be amended in this case.

When it comes to international data transfer from the UK, data controllers and data processors can rely 
on the 42 adequacy decisions recently adopted by the UK government. Under these decisions, personal 
data can be transferred to the 30 EU/EEA countries and to 12 other countries (Andorra, Argentina, 
Canada (commercial organisations), the Faroe Islands, Guernsey, Israel, Isle of Man, Japan, New Zealand, 
Switzerland and Uruguay).

WHAT MAY COME NEXT

The Commission has already expressed its intention to promptly launch the adoption procedure for 
adequacy decisions with respect to the UK, and to work closely to that end with the other bodies and 
institutions involved in the relevant decision-making process. However, it is by no means certain whether 
the interim period will really end with an adequacy decision in place.
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RESTRUCTURING AND CROSS-
BORDER INSOLVENCIES

WHAT CHANGED ON 1 JANUARY 2021

The TCA does not contain any specific agreement on restructuring and insolvency. The main impact of 
the end of the transition period is that the EU Insolvency Regulation recast has ceased to apply. This 
means that in EU-UK cross-border situations, the national law of each EU member state and of the UK 
will govern (i) the recognition and effect of restructuring and insolvency proceedings, and (ii) the 
appointment and powers of bankruptcy trustees or other insolvency practitioners. As a result, UK 
restructuring and insolvency proceedings will no longer be automatically recognised in the EU, and vice 
versa. The coordination of these proceedings in the EU and the UK, which the EU Insolvency Regulation 
recast provides for, has also ended. 

For restructuring and insolvency proceedings started before the end of the transition period, the EU 
Insolvency Regulation recast will continue to apply. This includes any action deriving directly from, and 
closely connected with, those proceedings. It is unclear whether the EU Insolvency Regulation recast will 
continue to apply to secondary proceedings.

UK schemes of arrangement are outside the scope of the EU Insolvency Regulation recast. Arguably, 
these schemes could be recognised in the EU pursuant to the Brussels Ibis Regulation, provided that 
they started before 1 January 2021. The TCA does not address this issue and consequently, if a UK 
scheme of arrangement was started after 31 December 2020, the parties involved will have to rely on the 
general principles of private international law, unless the UK accedes to the Lugano Convention (see also 
Dispute resolution below).  

WHAT MAY COME NEXT

The basis for recognition of new restructuring plans under part 26A of the Companies Act 2006 and of 
stand-alone moratoriums under part A1 of the Insolvency Act 1986 is still unclear, given the very recent 
introduction into law. This should be carefully monitored. 
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DISPUTE RESOLUTION

WHAT CHANGED ON 1 JANUARY 2021

The TCA is silent on judicial cooperation in civil and commercial cases. As a result, the EU regulations on 
conflict of laws, jurisdiction and enforcement of judgments no longer apply to the UK, and the UK has 
also ceased to participate in the 2007 Lugano Convention.

As regards choice of law, the UK has incorporated the Rome I and II regulations into domestic law. This 
means that the UK will continue to apply the same conflict of law rules regarding contractual and 
non-contractual obligations. As a result, governing law clauses will continue to be recognised by the UK 
courts. 

Where choice of court is concerned, the UK has acceded to the 2005 Hague Choice of Court Convention 
as an independent contracting state. The Hague Choice of Court Convention is designed to give effect to 
exclusive jurisdiction clauses, in particular by requiring that contracting states respect such clauses, and 
enforce judgments resulting from these clauses. The Hague Choice of Court Convention is, however, 
limited to exclusive jurisdiction clauses in business-to-business contracts. Also, the application to any 
exclusive jurisdiction clauses concluded between the entry into force of the Convention (1 October 2015) 
and the date the UK becomes a contracting party in its own right (1 January 2021) may be challenged. 
The European Commission expressed its view that the Hague Choice of Court Convention does not apply 
towards the UK where exclusive jurisdiction was agreed while the UK was still bound by the convention 
as an EU member. The UK has indicated that it will apply the Hague Choice of Court Convention to any 
exclusive jurisdiction clauses concluded in that period, to close any gap. However, it is unclear if this will 
be reciprocated by the EU.

As to enforcement of judgments, the Brussels Ibis Regulation on jurisdiction and enforcement of 
judgments no longer applies to the UK. However, pursuant to the Withdrawal Agreement, transitional 
provisions provide for continued application to proceedings, including judgments resulting from 
proceedings, started before 31 December 2020. As stated above, judgments issued on the basis of a 
jurisdiction clause governed by the 2005 Hague Choice of Court Convention will be mutually recognised 
by the UK and EU. Outside the application of the Brussels Ibis Regulation and the Hague Choice of Court 
Convention several bilateral treaties remain in force between the UK and several EU member states.

WHAT MAY COME NEXT

The UK has applied for accession, or re-accession, to the 2007 Lugano Convention as an independent 
contracting state, but no agreement to that effect has yet been reached. Consent of all existing parties is 
required, including the EU, which until now has not been forthcoming. 
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ENERGY AND ENVIRONMENT

WHAT CHANGED ON 1 JANUARY 2021

The UK is no longer bound by EU energy or environmental rules. However, EU “third energy package” 
legislation, facilitating the internal energy market, and other energy directives are already part of UK 
domestic legislation. The same applies to EU environmental directives. For interconnectors and market 
participants, alternative arrangements were put in place before 1 January 2021, and these will apply until 
new arrangements take effect. So far, it is largely business as usual.

In addition, the TCA contains various key elements of energy regulation that are clearly derived from 
current EU rules, such as on non-discrimination, third-party access, unbundling of network operators, 
market abuse, interconnectors and market coupling, tariff regulation, security of supply, production of 
renewable energy, and offshore energy cooperation (including a potential North Sea energy grid). Existing 
exemptions from EU third energy packages rules are respected. A Specialised Committee on Energy will 
supervise the TCA arrangements. Even though the UK has left the EU and the internal energy market, it 
remains to be seen whether a new regime in the UK will be very different from the current regime. 

Regarding environmental rules, in theory, both the EU and the UK are free to set their own rules and 
standards, but the TCA does prescribe non-regression from levels of protection. Neither party may 
weaken or reduce – in a manner affecting trade or investment between the parties – its environmental 
levels of protection or its climate level of protection below the levels in place on 31 December 2020. This 
includes any failure to effectively enforce its environmental laws or level of climate protection. In addition, 
the TCA requires that the parties continue to strive to increase their respective levels of environmental or 
climate protection. Environmental and climate principles (and commitments towards the Paris 
Agreement) are also established in the TCA. Even though the UK is no longer bound to EU environmental 
standards as such, these TCA provisions aim to ensure high standards are maintained, although it 
obviously remains to be seen to what extent this will be complied with or enforced. For energy and 
environmental subsidies principles, see above under State aid and subsidy control.

Finally, an important change is the UK’s departure from the EU emissions trading system. Instead, a 
separate UK scheme has been introduced. UK operators must continue to comply with their obligations 
under the EU system until 1 May 2021.

WHAT MAY COME NEXT

The TCA outlines the new procedure for allocating capacity on electricity interconnectors at the day-
ahead market timeframe, based on the concept of “Multi-region loose volume coupling”. These 
arrangements must be implemented in three stages by April 2022.

It is unclear at this stage whether the EU’s and the UK’s emissions trading systems will be linked. The UK 
government is considering introducing more stringent measures in its system. These developments 
should be monitored closely.
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