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1 INTRODUCTION  
Both EU law and national competition laws of member states contain prohibitions on anti-
competitive agreements. These prohibitions cover horizontal agreements between competitors 
as well as vertical agreements between businesses operating at different stages of the supply 
chain. Vertical agreements concern the supply and distribution of goods and services. Like 
horizontal agreements between competitors, vertical agreements can distort competition if they 
contain certain restraints. Nevertheless, competitive restraints in vertical agreements are 
generally considered less harmful than restraints in horizontal agreements. Agreements with anti-
competitive effects that have a legitimate goal can be exempted from the prohibition, either on 
an individual basis or - if certain criteria are met - as agreements covered under a block exemption 
regulation. The most important block exemptions - for (horizontal) agreements between 
competitors and for (vertical) agreements between undertakings active at different levels of the 
supply chain - expire this year. The current vertical block exemption regulation (VBER) expires on 
31 May 2022 and as of 1 June, a new revised VBER will apply. The accompanying vertical 
guidelines (VGL) have also been revised. The VGL provide guidance on the application of the 
VBER and the self-assessment for individual exemption of vertical agreements which are not 
block exempted by the VBER. Together, the Revised VBER and Revised VGL set out a framework 
for assessing the compatibility of vertical agreements with EU competition rules as enshrined in 
Article 101 of the Treaty on the Functioning of the European Union (TFEU).  

This publication provides an easy-reference and visual guide to the rules that businesses will 
need to abide by in the coming decade. Please note that this "quick reference" tool is for 
information purposes only and should not be considered legal advice.  

1.1 Vertical agreements 

Vertical agreements are concluded between businesses operating at different levels of the supply 
chain and govern the conditions under which the parties may purchase, sell or resell the 
contractual goods and services. Vertical agreements are typically distribution agreements used 
by a supplier to cooperate with other parties in order to penetrate markets and distribute goods 
or services. 

1.2 Restrictions in vertical agreements 

A supplier typically wishes to retain some level of control over the distribution of its goods and 
services – for example, to protect its brand image, ensure a certain level of quality of pre- and 
after sales service, or to fully benefit from its own marketing investments. As a result, most 
vertical agreements contain restrictions on the distributor's ability to freely act on the market. 

EU competition law prohibits agreements that affect a company's ability to act independently on 
the market, unless those agreements have demonstrable pro-competitive effects. The 
assessment is two-fold.  
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1.3 General prohibition of anticompetitive agreements 

Companies must first determine whether the agreement is caught by Article 101(1) TFEU; namely, 
if it: is concluded between two or more undertakings, affects trade between member states, and 
has the object or (appreciable) effect of preventing, restricting or distorting competition. If a 
vertical agreement is not capable of affecting trade between member states, similar national 
competition rules may still apply. Vertical agreements which restrict competition are prima facie 
prohibited.  

But not all vertical agreements are covered by the general prohibition contained in Article 101(1) 
TFEU. Agreements that govern the terms of a specific transaction with a final customer will not 
normally be covered; neither will intra-group agreements or a third party acting as a genuine agent 
of the supplier. The European Commission has also issued a notice on agreements of minor 
importance which do not appreciably restrict competition under Article 101(1) TFEU (De minimis 
notice).  

1.4 Exemption of agreements with countervailing competitive benefits 

A prima facie prohibited agreement can nonetheless be exempt if it brings about countervailing 
benefits that are passed on to customers/consumers. In this second step, companies must 
assess whether they may benefit from an exemption. They must assess their agreement against 
the criteria set out for block exemption under the VBER. If this criteria is not met, companies can 
try availing the possibility in Article 101(3) TFEU of getting an individual exemption, which 
involves a detailed assessment of the pro-competitive effects of the agreement in its wider legal 
and economic context. 

1.5 Safe harbour of the Revised VBER 

The two-pronged test of Articles 101(1) and 101(3) TFEU is simple enough in theory. However, 
applying that theory to the many forms of agreements used in practice is not always 
straightforward. Also, the assessment under Article 101(3) TFEU is time-consuming and costly. 
With the revised VBER, the European Commission cuts through that complexity by taking a stance 
on the more common types of agreements and restrictions used in commercial arrangements. 
This ex-ante assessment results in a set of formal criteria which, if met, create a "safe harbour" 
for vertical agreements, without needing to look at their actual effects. Therefore, the two-
pronged approach of Article 101 TFEU should be interceded by an assessment under the revised 
VBER. For a vertical agreement to avail the benefit of the safe harbour, two conditions must be 
met:  

1. the parties to the agreement do not enjoy significant market power (the market share of 
the supplier on the sale side of the market, and the market share of the buyer on the 
purchase market must each be below 30% of the relevant market – assessed in terms of 
the appropriate product and geographic scope); and  

2. the agreement does not contain any hardcore restrictions which are anti-competitive 
restraints that are considered to have the restriction of competition as their object.  

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A52014XC0830%2801%29
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A52014XC0830%2801%29


5 / 37 
 

However and as mentioned before, even agreements which do not benefit from the safe harbour 
are not necessarily in breach of EU competition rules. Instead, they may require an individual 
assessment under Article 101(3) TFEU. 

1.6 Blacklisted and greylisted restrictions  

Two categories of restrictions - hardcore (or "blacklisted") restrictions and excluded (or 
"greylisted") restrictions - cannot benefit from the safe harbour. Including a hardcore restriction 
in a vertical agreement will have the effect of removing the entirety of that agreement from the 
benefit of the safe harbour. Greylisted restrictions that cannot be severed from the main 
agreement will have the same effect. If a greylisted restriction is severable, then the vertical 
agreement will continue to benefit from the safe harbour, with the exception of the greylisted 
restriction itself.   

Hardcore restrictions include resale price maintenance, certain territorial or customer group 
restrictions, restrictions on the use of online or passive sales channels as well as other sales 
restrictions. Excluded restrictions include various forms of buyer non-compete obligations and 
restrictions on sales of particular competing products. 

In the following chapters, we will take a closer look at the types of distribution agreements 
covered by the Revised VBER and Revised VGL; the types of restrictions found in these 
agreements; and whether they are hardcore or excluded restrictions. 
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2 EXCLUSIVE, SELECTIVE AND FREE DISTRIBUTION  

2.1 Definitions 

The Revised VBER covers three types of distribution systems, defined as follows: 

An exclusive distribution system is one in which the supplier allocates a territory or customer 
group exclusively to a maximum of five distributors or to itself, and restricts other distributors 
from actively selling into those exclusive territories or to the exclusive customer groups.  
In a selective distribution system, the supplier undertakes to sell the contract goods or services, 
either directly or indirectly, only to distributors selected on the basis of specified criteria. In turn, 
these distributors agree not to sell the goods or services to unauthorised distributors. The SDS 
can be limited to a certain geographic area.  
Free distribution is not formally defined in the Revised VBER, but it is implicitly defined in Article 
4(d) as a system in which the supplier operates neither an exclusive nor a selective distribution 
system. 

2.2 Rules of thumb 

For the analysis of exclusive distribution contracts, it is important to make a distinction between 
active sales and passive sales. A passive sale is an unsolicited sale that is made after the 
customer approaches the supplier/distributor. In contrast, in an active sale, the 
supplier/distributor actively solicits its customer. A provision which limits the distributor's ability 
to passively sell to certain customer groups or into territories is considered a hardcore restriction, 
regardless of the type of distribution system operated. As for exclusivity for active sales, there 
are only a handful of exceptions specifically mentioned in the Revised VBER which are not 
considered as a restriction and are therefore allowed. Additionally, there are some hardcore 
restrictions which are specific to certain types of distribution, such as restrictions on cross-
supplies between members of a selective distributions system or restrictions of active or passive 
sales to end users by members of a retail selective distributions system.  

 

Prohibited hardcore and permissible restrictions under the Revised VBER 

Restrictions specific to all distribution systems 

✓ Imposing restrictions on the distributor's place of establishment. 

✓ 
Limiting the ability of a distributor operating at the wholesale level to actively 
or passively sell to end users. 

✓ 
Restricting the distributor's ability to actively or passively sell components to 
customers who would incorporate them in downstream products competing 
with those produced by the supplier. 

✘ Limiting the ability of a supplier of components to sell those components as 
spare parts to end users, repairers, wholesalers, other service providers not 
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entrusted by the buyer of those components with the repair or servicing of its 
goods. 

Restrictions specific to a selective distribution system 

✓ 
Restricting active or passive sales by the distributor or its customers (direct 
and indirect) to unauthorised distributors located within the territory where 
the selective distribution system is operated 

✘ 
Imposing restrictions on cross-supplies between members of the selective 
distribution system. 

✘ 
Restricting active or passive sales to end users by members of a selective 
distribution system operating at the retail level of trade. 

Restrictions specific to an exclusive distribution system 

✓ Restricting active sales by distributors into territories or to customer groups 
that have been exclusively allocated.  

✓ Obligation to "pass on" the restriction: exclusivity may be imposed by the 
supplier on the exclusive distributor and its direct customers. 

✘ Restricting passive sales to certain territories or customer groups. 

 

2.3 Recent changes and policy considerations 

The Revised VBER and Revised VGL are generally favourable to suppliers and indicate the 
European Commission's increasing awareness of diverse forms of distribution operating in the 
market. The new rules introduce two concepts which afford suppliers the opportunity to create 
vertical agreements that are effective in current market conditions:  

Shared exclusivity: Under the previous rules, suppliers could only allocate exclusive territories or 
customer groups to themselves or to one exclusive buyer. The new rules allow a supplier to 
allocate the same territory or customer group either to itself or up to a maximum of five other 
parties, under what is known as "shared exclusivity." Shared exclusivity is permitted for a 
maximum of 5 distributors assuming such arrangements will continue to safeguard incentives to 
invest in promoting and selling the supplier’s goods or services. At the same time, shared 
exclusivity will also provide the supplier with flexibility to organise its distribution system.  

Pass-on: Under the new rules, a supplier is allowed to impose restrictions on the immediate buyer 
and can also demand that the restriction be "passed-on" to the buyer's customers. If the 
restriction is meant to protect selectively allocated territories or customer groups, it may be 
imposed on the distributor and all of its customers. If, however, the restriction is meant to protect 
exclusively allocated territories or customer groups, it may only be imposed on the distributor 
and its direct customers. The provision allows the supplier to prevent the buyer from supplying 
the goods and services to unauthorised distributors or into territories or customer groups that 
have been exclusively allocated by the supplier. The new regime, allows the supplier to enforce 
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the selective or exclusive distribution model further down the supply chain without having to enter 
into agreements directly with downstream parties.  

The European Commission also seems to have recognised that the previous rules granted 
significant leeway to national competition authorities when applying the provisions – where 
national authorities were sometimes more or less stringent than the Commission had intended. 
Thus, a number of amendments are geared towards harmonising the application of the rules 
across Member States. For example: 

• Exclusive distribution systems have been formally defined in the Revised VBER, making the 
concept legally binding on national authorities and courts. The scope of the definition has 
also been extended to additional upstream and downstream parties through the shared 
exclusivity and pass-on concepts. 

• The intra-territorial scope of application of the Revised VBER has been clarified. The 
supplier can now mix and match various types of distribution within the internal market; 
for instance, by operating a selective distribution system in some territories, while 
operating exclusive or free distribution systems in others.  

• The rules concerning exclusive distribution have been restricted to the relationship 
between the supplier and buyers within the EU. These are meant to prevent the extra-
territorial scope previously felt under the former VBER.  

The changes are likely to translate into more freedom for global and home-grown businesses as 
compared to the previous "all or nothing approach". 

 

 

 



 

10 / 37 
 

 
  



 

11 / 37 
 

3 DUAL DISTRIBUTION 

3.1 Definitions 

Dual distribution is a situation which occurs when a supplier is vertically integrated and operates 
a part of its own distribution network, in competition with its independent distributors. For 
example, a producer which operates its own web shop and competes with independent retailers 
to whom it also supplies. The Revised VBER does not apply to horizontal agreements between 
competitors and only governs agreements between businesses active at different levels of the 
supply chain. But dual distribution falls on a blurry line between vertical and horizontal 
agreements. The vertical relationship benefits from the safe harbour of the Revised VBER, while 
any exchange of information that is not directly related or not necessary to the implementation 
of the distribution relationship is not covered - which therefore carries a risk of being considered 
a restriction of competition. 

3.2 Rules of thumb  

While the safe harbour of the VBER does not apply to vertical agreements between competing 
undertakings, exception is made for vertical agreements that are non-reciprocal in which only one 
party to the agreement is the distributor for the goods and services of another. Exception is also 
made where the distributor operates at the retail level and is present on the upstream market only 
as a buyer of goods and services and not as a supplier to other competing distributors. These 
rules aim to ensure that the supplier and distributor are only competitors in a downstream market, 
typically the retail market or any market where both the distributor and the vertically integrated 
supplier offer goods and services to the same buyers.  

Notably, the exceptions for vertical agreements between competitors do not apply to vertical 
agreements for the provision of online intermediation services (OIS) where the OIS provider is a 
hybrid platform selling goods or services in competition with retailers to whom it provides its 
online intermediation services. Therefore, the dual distribution exemption does not apply to 
vertically integrated OIS platforms. This is because as per the Commission, providers of OIS that 
have a hybrid function may have the ability and the incentive to influence the competitive outcome 
on the market where the sale of the intermediated goods or services takes places.  

However, the dual distribution arrangements of vertically integrated OIS platforms may still 
qualify for an individual exemption under Article 101 (3) TFEU. The Horizontal cooperation 
Guidelines provide guidance for the assessment of possible collusive effects, including guidance 
on vertical restraints in cases involving OIS providers in a hybrid role.  

Nonetheless, as agreements relating to the provision of OIS are in general categorised as vertical 
agreements, they should otherwise be able to benefit from block exemption, subject to other 
VBER conditions being met. Examples of OIS include e-commerce marketplaces, app stores, price 
comparison tools and social media services used by undertakings. Please see chapter 9 on 
Platforms, Agency and OIS, below. 
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3.3 Recent changes  

The Commission has narrowed down the safe harbour for information exchange within dual 
distribution. Now, it includes only exchanges that are directly related to the implementation of 
the distribution contract and necessary for the improvement of the distribution and/or production 
of the contract goods or services. If the exchange of information is not directly related or 
necessary to the distribution (such as future consumer prices which both the supplier and retailer 
will charge), potential competitive restraints fall outside the scope of the safe harbour and have 
to be assessed under the individual exemption of Article 101(3) TFEU and the De minimis notice. 
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4 RESALE PRICE MAINTENANCE 

4.1 Definitions 

Resale Price Maintenance (RPM) is the practice of the supplier trying to limit the freedom of its 
distributor to set its resale price independently. Suppliers do this, for example, by establishing a 
fixed or minimum resale price, or resale price range that the buyer has to observe when reselling 
the goods or services, or by prohibiting or limiting the rebates that the buyer can give on a 
subsequent sale. Setting a maximum resale price or advising a recommended resale or consumer 
price is, however, not considered to be RPM.  

4.2 Rules of thumb 

RPM  and fixing a minimum retail price to be observed by the buyer are both hardcore restrictions. 
Such restrictions can occur directly and overtly, through contractual provisions that allow the 
supplier to set the price or prohibit the buyer from selling below a certain price level. Various 
forms of indirect or covert price fixing are also considered hardcore, such as restrictions on 
rebates which the buyer is allowed to grant on resale, limits on margins of the buyer, or other 
price-related elements. Minimum advertised price policies (MAPs) are also considered RPM if the 
buyer is bound by that MAP. Inducement of the distributor to comply with RPM through actual or 
threatened retaliation or through incentives also counts as a hardcore restriction. This includes 
delaying or discontinuing the supply of the contract goods/services.  

Imposing maximum retail prices or providing price recommendations are not considered RPM, 
provided the recommendation is not a covert obligation. Both suppliers and retailers often 
monitor and report on consumer prices. Price monitoring/reporting by a supplier is not 
considered illegal RPM as such but care should be taken not to do this in such a manner that the 
behaviour is seen to amount to undue pressure to adhere to certain prices. Specific exceptions 
are made for genuine agency and fulfilment contracts - which are also not considered illegal RPM. 

The Revised VGL only recognises very few situations in which a supplier's interference with the 
distributor's prices results in an obvious benefit to end-customers. Suppliers have to show that 
price restrictions create efficiencies by demonstrating that they are assisting with product 
launches or coordinating short-term price discounting campaigns or avoiding free-riding on pre-
sale services for complex products.  

 

Resale price maintenance under the Revised VBER 

Hardcore restrictions  

✘ Imposing fixed or minimum retail prices 

✘ Requesting a resale price increase with which the buyer complies 
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✘ Inserting contractual provisions that allow the supplier to set the price charged 
to customers or prohibit the buyer from selling below a price level 

✘ Linking a resale price to that of competitors on the downstream market 

✘ Fixing distribution margins 

✘ Fixing maximum discounts that the distributor can grant to its customers 

✘ Making rebates or reimbursements of promotional costs conditional on the 
distributor observing a prescribed price level 

✘ Actual or threatened retaliation towards the distributor in relation to the 
observance of a prescribed price level 

✘ Minimum advertised price policies ("MAPs") restricting distributors' possibilities 
to communicate lower prices 

Interferences with resale price that are permissible 

✓ Imposing a maximum retail price  

✓ Providing price recommendations without rewarding or punishing the 
distributor's compliance with the recommendation 

✓ 
In an agency agreement in which the supplier bears the commercial and 
financial risks, the supplier is allowed to set the price, but not to prevent the 
agent from sharing its commission with the customer 

✓ In a fulfilment contract, the supplier is allowed to fix the price charged by a sub-
contractor only where the end user waived the right to choose the subcontractor 

Efficiency defences 

✓ Increasing promotion efforts by distributors in the early stages of introducing a 
new product 

✓ Coordinating short-term price discounting campaigns 

✓ Avoiding free-riding on pre-sale services for complex products 

 

4.3 Recent changes and policy considerations 

The Revised VBER does not change the treatment of RPM, but it does attempt to soften the policy 
narrative. The previous VGL presumed that RPM restricts competition and was unlikely to give 
rise to an efficiency defence. The Revised VGL tones down that approach and clarifies that where 
undertakings consider RPM to be an efficiency, they may rely on efficiency justifications under 
Article 101(3) TFEU.  



 

16 / 37 
 

Businesses do not need to review or overhaul their practices, but a risk-adverse approach 
continues to be advisable considering that national competition authorities of the member states 
have taken strong stances on RPM by fining both suppliers and distributors/retailers who were 
found "guilty" of RPM. Notably, Germany and Austria have taken a harder line than other national 
competition authorities. The Revised VGL may lead to some harmonisation but, ultimately, they 
do not have a legally binding status.  
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5 NON-COMPETE/EXCLUSIVE PURCHASING 
OBLIGATION 

5.1 Definitions 

Non-compete obligations are arrangements that prevent a distributor from purchasing competing 
goods or services from other suppliers either at all or in volumes that account for more than 80% 
of the distributor's total purchases. In other words, this leads to exclusive purchasing obligation. 

5.2 Rules of thumb 

Historically, non-compete clauses with a fixed duration of less than five years benefited from the 
safe harbour. With the new rules, a wider array of other non-compete clauses can also benefit. 
Tacitly renewable non-competes are now also exempted as long as the distributor can effectively 
switch suppliers after five years by renegotiating or terminating the vertical agreement with a 
reasonable notice period and at a reasonable cost. Other forms of non-competes that benefit 
from the safe harbour for certain periods of time are retail exclusivity; where goods or services 
are resold by the buyer from the premises of the supplier; for the entire duration of occupancy; 
and, under certain conditions, post term non-competes up to one year.  

A supplier can impose a general, non-specific requirement on members of a selective distribution 
system to not resell competing brands and still benefit from the safe harbour. However, an 
obligation that prevents authorised distributors in a selective distribution network from reselling 
products of a specific competing supplier does not benefit from the safe harbour, but it is not a 
hardcore restriction either.  

Non-compete obligations not mentioned by the Revised VGL do not benefit from the safe harbour. 
They are not hardcore restrictions nor do they necessarily breach EU competition law. A self-
assessment under Article 101(3) is therefore needed to determine the validity of such 
arrangements. 

 

Excluded and permissible non-compete obligations under the Revised VBER 

Provision Max. 1 year Max. 5 years > 5 years 

Non-compete allowing the distributor to 
purchase more than 20% of its total 
purchases from competing brands  

✓ ✓ ✓ 

Indefinite non-compete ✘ ✘ ✘ 

Non-compete for a specified duration ✓ ✓ ✘ 
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Tacitly renewable non-compete if the 
buyer can terminate ✓ ✓ ✓ 

Post term non-compete indispensable to 
protect substantial know-how of the 
supplier if limited to the point of sale from 
which the buyer has operated during the 
contract period 

✓ ✘ ✘ 

Retail exclusivity non-compete for the 
entire duration of occupancy ✓ ✓ ✓ 

General requirement on members of a 
selective distribution system not to resell 
competing brands 

✓ ✓ ✓ 

 

5.3 Recent changes and policy considerations 

While the previous rules excluded long non-competes from the safe harbour, the new rules are 
more lenient when it comes to tacitly renewable non-competes.  

The Commission expects the new rules to reduce the administrative burden and costs on 
businesses when negotiating and enforcing these protections. Businesses may indeed reap these 
benefits for contractual provisions relating to non-competes, particularly as regards tacitly non–
renewable non competes. However, parties may find the gains are negated by increased burden 
in possible renegotiations, especially considering that the old hard and fast rule regarding non-
competes for more than five years has been replaced by a new, more subjective rule. Thus, while 
tacitly renewable non competes do provide some flexibility, they may frequently lead to prolonged 
renegotiations at the end of five years instead of being tacitly renewed.  

Whether there will be any appetite from national competition authorities to pursue non-compete 
cases remains to be seen. We believe the risk of any punitive sanctions for such clauses remains 
low. However, the same cannot be said for private commercial disputes, which will put buyers 
and suppliers at opposite ends when interpreting the rules.  
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6 ONLINE RESTRICTIONS 

6.1 Definitions 

Online restrictions are those which, directly or indirectly, prevent a distributor from effectively 
using the internet for the resale of the contract goods/services, including the restriction of online 
advertising.  

6.2 Rules of thumb 

Restrictions which prevent the effective use of the internet by the distributor and its customer 
are hardcore and are equivalent to preventing access (including through passive selling) to 
territories or customer groups. Other restrictions of online sales or advertising that do not have 
the object of preventing the use of the internet are allowed, including restrictions which limit the 
buyer's ability to actively approach customers online in specific territories or customer groups. 
The supplier may restrict the use of domain names or languages other than those common in the 
territory in which the distributor is established. Blanket bans on the use of online marketplaces 
and restrictions on active sales through certain online channels are also allowed, while 
restrictions on the use of price comparison sites or paid referencing in search engines are only 
allowed if equivalent to active selling. The supplier may also impose quality conditions for the 
use of certain online channels and online advertising, such as requirements that online 
advertising meets quality standards, includes specific content, or is distributed through providers 
that meet certain quality criteria. However, the supplier may not, directly or indirectly, completely 
exclude specific advertising channels.   

Situations where suppliers want to charge different, (higher) prices to online-only-distributors 
than what they charge to brick-and-mortar-distributors (known as dual pricing) could influence 
online resale as well. Please see chapter 7 on dual pricing, below.  

Suppliers operating a selective distribution system may impose more onerous conditions on 
distributors' online sales channels to require service quality standards, aftersales support, return 
costs, and the use of secure payment systems.  

 

Online restrictions under the Revised VBER 

Retaining the benefit of the safe harbour, suppliers may: 

✓ Restrict active sales in specific territories or customer groups 

✓ 
Limit the buyer's ability to actively approach customers online in specific 
territories or customer groups 

✓ 
Prohibit the use of domain names or languages not common in the distributor's 
territory 
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✓ Restrict active sales through certain online channels  

✓ Wholly restrict the use of online marketplaces 

✓ Impose quality conditions for the use of online channels 

✓ Make conditional the use of certain online advertising on the fulfilment of 
quality criteria 

Hardcore restrictions 

✘ Restricting the use of paid referencing in search engines (unless it amounts to 
active selling) 

✘ Restricting the use of price comparison sites (unless it amounts to active 
selling) 

✘ Banning specific advertising channels 

 

6.3 Recent changes and policy considerations 

The revised rules manage to make some inroads on online sales restrictions, and they reflect the 
significant developments that have taken place in e-commerce since 2010. The definition of 
active sales in the online context has been expanded, such that most online sales restrictions 
that used to be lumped up into the category of prohibited passive sales are now in the permissible 
category. However, little has been done to address the blurry line between active selling on 
marketplaces and passive selling on price comparison sites, or to define the two channels. This 
could lead to divergent approaches by national enforcers. 
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7 DUAL PRICING  

7.1 Definitions 

Dual pricing is the practice of charging higher prices for contract goods/services intended for 
online-only distribution than what is charged for the same goods/services when intended to be 
sold in brick-and-mortar stores.  

7.2 Rules of thumb 

Dual pricing is permissible as long as the price differential is intended to incentivise or reward 
the different level of investments made by the distributor in the online and offline channels and 
reflects the difference in costs incurred by the different sales channels. In contrast, in any 
distribution system, it is a hardcore restriction for the supplier to use dual pricing with the aim of 
limiting the use of the online sales channel altogether or of making it unprofitable or financially 
unsustainable for the distributor to do so. 

Suppliers operating a selective distribution system may impose more onerous conditions on 
distributors' online sales channels to require service quality standards, aftersales support, return 
costs, and the use of secure payment systems.  

 

Dual pricing under the Revised VBER 

Dual pricing is allowed when it 

✓ 
Incentivises/rewards different levels of investments made by online and offline 
distributors; and 

Reflects the difference in costs incurred by the different sales channels 

✓ 
Amounts to different conditions imposed on online and offline distributors in a 
selective distribution system, as regards service quality standards, aftersales 
support, return costs and the use of secure payment systems 

Dual pricing is a hardcore restriction when it 

✘ Prohibits the use of the internet  

✘ Makes the use of the internet unprofitable or financially unsustainable 

 

7.3 Recent changes and policy considerations 

The previous rules treated dual pricing as a hardcore restriction that effectively limited a 
supplier's ability to support a buyer's brick-and-mortar efforts to the payment of a lump sum 
amount. The new softened stance under the Revised VGL allows suppliers the flexibility needed 
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to manage both channels, and alleviates some of the free riding concerns that have been raised. 
Operators of selective distribution networks have even more flexibility. The bulk of the revisions 
concerning dual pricing can be found in the Revised VGL and not the Revised VBER, which means 
that national enforcers still have leg room to take harsher stances. Up until now, many 
competition authorities have done just that, with the result that suppliers had abandoned the 
provisions altogether. 
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8 PARITY OBLIGATIONS (MFN CLAUSES) 

8.1 Definitions 

Parity or "most-favoured-nation" (MFN) clauses require a seller of goods and services to offer the 
goods and services to its contracting party on conditions that are no less favourable than those 
used by the seller in transactions with other parties. The conditions may concern prices, 
inventory, availability, or any other commercial terms. The parity obligation may be express or 
tacit.  

Retail parity obligations relate to the conditions under which goods or services are offered to end 
users. These obligations are commonplace in the online economy. A requirement to match the 
conditions offered to other trading partners on all sales channels is known as a "wide" parity 
clause. For example, when a hotel offers its rooms on various online platforms, wide price parity 
clauses between the hotel and an online platform require the hotel to offer the rooms at the same 
lower price on its platform as offered on other platforms. Wide retail parity clauses concerning 
conditions offered via competing online intermediation services are also called "across-platform 
retail parity". In addition to wide parity obligations, there are "narrow" parity clauses requiring the 
seller to offer the same favourable conditions charged through its own direct sales channels to 
another party selling its products as well. For example, when a hotel offers a room with a discount 
on its own website, it should allow an online hotel booking platform to sell the same room with 
the same discount as well.  

8.2 Rules of thumb 

The vast majority of parity obligations, both wide and narrow, can benefit from the safe harbour 
created by the Revised VBER. Across-platform retail parity (a type of wide parity) is the main 
exception; it does not benefit from the safe harbour regardless of whether it concerns price 
equivalence, inventories, availability or any other commercial terms, and regardless of whether it 
is direct or imposed indirectly through differential pricing, incentives or retaliatory measures. 
Narrow retail parity clauses concluded between an online platform and a third party can still 
benefit from the safe harbour, provided the other conditions of the Revised VBER are met, such 
as the 30% market share threshold, and there being no hardcore restrictions included in the 
agreement. 

Parity obligations that do not fall within the safe harbour are not necessarily hardcore 
restrictions. Instead, they fall into a category of excluded restrictions, meaning that the parity 
provision itself does not benefit from the safe harbour of the Revised VBER, but the remainder of 
the vertical agreement does. The revised rules do not go as far as clarifying whether all other 
parity obligations should be presumed to be excluded or safe-harboured.  

While the Revised VBER does not categorically outlaw wide parity, the Digital Markets Act (DMA) 
makes wide (and narrow) parity clauses illegal for undertakings deemed to be gatekeeper under 
that Act. For other non-gatekeeper undertakings, wide parity will need to be assessed with 
reference to the VGL which sets out certain conditions which should be present to obtain comfort 
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under Article 101(3). As per the VGL, a possible efficiency justification that may be invoked under 
Article 101(3) TFEU is the need to address a free-rider problem. A free-rider problem can exist if 
an OIS provider is disincentivised to invest in developing its platform or in enhancing demand 
where the returns of its investments are enjoyed by competing platforms or direct sales channels. 
Other justifications concerning general benefits such as increased price transparency or a 
reduction in transactional costs are possible under Article 101(3) TFEU only where the OIS 
provider can demonstrate a direct causal link between the use of a particular type of parity 
obligation and the benefit claimed. 

 

Parity obligations (MFN clauses) under the Revised VBER 

Parity obligations that benefit from safe harbour 

✓ Narrow parity in non-concentrated markets 

✓ 
Requiring the supplier to offer the same conditions to the buyer as those offered 
to intermediaries, irrespective of whether the end user is a business or a 
consumer 

✓ 
Upstream parity (whether narrow or across-platform) relating to the conditions 
under which goods and services are offered to businesses who are not end 
users.  

✓ 
Most favoured customer obligations relating to the conditions under which 
manufacturers, wholesalers or retailers purchase goods or services as inputs 

✘ Across-platform retail parity 

Illegal parity obligations 

✘ Wide parity for gatekeeper platforms 

 

8.3 Recent changes and policy considerations 

Parity had been generally exempted under the old rules, but the difficulty for businesses of 
dealing with the various outcomes arose from the divergent enforcement practice of national 
competition authorities throughout the EU.  

Many competition authorities have tackled wide parity clauses, requiring commitments from 
online travel agents to stop using them in agreements with accommodation providers. Authorities 
in Germany, Austria and France have taken steps to declare them illegal. In France, the "Macron 
Law" was even specifically introduced to protect the hotel industry.  

The few who took an even more stringent view did so mainly on a sector specific basis, focusing 
on accommodation and food delivery. For instance, in a ruling issued 18 May 2021, Germany's 
Federal Court of Justice overruled a 2019 ruling of the Higher Regional Court and held that even 

http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Art=pm&Datum=2021&Gericht=bgh&Sort=3&anz=99&nr=118117&pos=0
https://www.olg-duesseldorf.nrw.de/behoerde/presse/archiv/Pressemitteilungen_aus_2019/20190604_PM_booking/index.php
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"narrow best price clauses" are not compatible with antitrust law because – in the case of online 
travel agents – the clauses reduce intra-brand competition, and the free-riding risk is insufficient 
to offset these anti-competitive effects.   

Despite much needed clarity and predictability, parity is not specifically dealt with in the Revised 
VBER. The Revised VGL attempt to do some of the heavy lifting by making it explicit that, with the 
sole exception of across-platform parity, all other parity obligations are covered by the block 
exemption. That may come as little comfort to gatekeeper platforms which have to contend with 
parallel regulation and to businesses exceeding the 30% market threshold. Even businesses that 
would otherwise benefit from the safe harbour still have to contend with diverging approaches 
taken by national regulators and enforcers. This concern is not likely to be solved by the revised 
rules, which deal with parity in the non-binding VGL, rather than in the Revised VBER itself. 
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9 PLATFORMS, AGENCY AND ONLINE 
INTERMEDIATION SERVICES 

9.1 Definitions 

In an agency agreement, the principal (usually the supplier) appoints an agent to negotiate or 
conclude contracts on behalf of the principal. Genuine agency agreements for competition law 
purposes are those in which the agent bears no commercial and financial risks or only does so 
to an insignificant extent. The Revised VGL provide a non-exhaustive, yet extensive, list of 
conditions that must be met for an agreement to be considered a genuine agency agreement (see 
Revised VGL, paragraph 33).  

Online intermediation services allow companies to offer goods or services online, facilitating 
direct online transactions. Historically, agents served a similar function in traditional/offline 
markets. Although theoretically online platforms might meet the criteria the Commission has set 
out for genuine agents, the Commission assumes that online platforms will in practice 
never/hardly ever meet the criteria to qualify as a genuine agent. Thus, online platforms are seen 
as independent market actors who fall under the umbrella term "suppliers". Whilst such a term 
may be appropriate when thinking about the supply of services to the relevant partners (e.g., to 
restaurants, hotels, suppliers of goods. etc) and to consumers (such as for search and compare 
functionality), it may not correctly reflect its position as an intermediary for the "booking” or 
“ordering” part of the process, which usually occurs directly between the principal and the 
consumer.  It is unfortunate that such distinctions were not drawn out in a more tangible manner 
as legal certainty is lacking for many platforms who perform different functions for different 
processes. 

9.2 Rules of thumb 

Genuine agency agreements fall outside the scope of Article 101(1) TFEU because the activity of 
the agent is not independent, but forms part of the principal's activities. The principal is allowed 
to impose a multitude of restrictions on agents, including territorial, customer group and pricing 
restrictions because the agent acts as an integrated part of the principal's business. If a vertical 
agreement is not considered to be a genuine agency agreement, the agent is treated as a 
distributor, the principal as a supplier, and the relationship between the two is governed by the 
Revised VBER and Revised VGL.  

In certain circumstances, agency agreements may fall foul of EU competition rules. Special 
attention should be paid to single branding or post-term non-compete provisions in agency 
agreements, which may lead to potential (cumulative) market foreclosure effects. Collusion can 
occur when a group of principals use the same agent(s), while collectively excluding other 
principals from using the same agent(s), and when their presence allows principals to align 
marketing strategies or to exchange sensitive information. Principals using the same company 
in a dual role, as independent distributor for certain goods and services and as an agent for 
others, can expect increased scrutiny.  

https://ec.europa.eu/competition-policy/system/files/2022-05/20220510_guidelines_vertical_restraints_art101_TFEU_.pdf
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If a provider of online intermediation services does not qualify as a genuine agent, special rules 
apply under the Revised VBER. The provider of online intermediation services is considered a 
supplier of such services towards both its business users who sell goods/services on its online 
platform and customers who buy those goods/services. For the calculation of the market share 
threshold, the market share should be calculated on the basis of the online intermediation 
services it offers and not on the basis of goods/services sold on its online platform. The provider 
of online intermediation services cannot impose hardcore restrictions on the business users who 
sell goods/services on its online platform. For example, a provider of online intermediation 
services cannot impose a minimum or fixed price upon the business user for the goods/services 
it sells on the platform; that would constitute illegal RPM. 

Providers of online intermediation services which also offer products/services competing with 
those of the business users on their online platforms, act both as intermediaries to companies 
and in competition with them (hybrid providers). They are explicitly excluded from the safe 
harbour of the Revised VBER.  

 

Agency and online intermediation services under the Revised VBER 

Genuine agency agreements in which the principal bears all commercial and financial 
risks 

✘ Genuine agency agreements containing single branding provisions 

✘ Genuine agency agreements containing post-term non-compete provisions 

✘ 
Hub-and-spoke arrangements where a number of principals coordinate market 
behaviour through the same agent(s). 

Online intermediation services 

✘ Across-platform retail parity (see paragraph 8, above) 

✘ 
Imposing hardcore restrictions on its business users, such as RPM or 
exclusivity  

✘ Hybrid providers 

 

9.3 Recent changes and policy considerations 

The harsher treatment of online intermediation services will likely pose additional challenges for 
operators of platforms, who may face increased enforcement actions. With the P2B Regulation, 
the Digital Markets Act and now the Revised VBER, the landscape regulating platforms is 
becoming increasingly crowded. 

  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019R1150
https://eur-lex.europa.eu/legal-content/en/TXT/?qid=1608116887159&uri=COM%3A2020%3A842%3AFIN
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10 WITHDRAWAL AND NON-APPLICATION 

As with the previous VBER, the benefit of the Revised VBER can be withdrawn by the European 
Commission or by national competition authorities on a case-by-case basis. The Commission 
may also adopt regulations concerning specific economic sectors, which may wholly or partially 
render the Revised VBER inapplicable to vertical agreements in those sectors.  

For instance, in the agri-food sector a sustainability exemption to Article 101(1) TFEU in vertical 
relationships between primary producers and other business in the agri-food supply chain in 
addition to the VBER (see our previous article on this).  

The VBER does not apply to the sale of motor vehicles since a specific block exemption regulation 
applies to those sales (which expires 31 May 2023).  

Regardless of the business sector, different considerations may also apply to licensing 
agreements for the transfer of technology, which are governed by Commission Regulation (EU) 
No 316/2014 of 21 March 2014 on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to categories of technology transfer agreements (TTBER) and 
Communication from the Commission — Guidelines on the application of Article 101 of the Treaty 
on the Functioning of the European Union to technology transfer agreements (Guidelines). 

 

 

 
  

https://www.debrauw.com/articles/commission-takes-long-awaited-stance-on-sustainability-agreements-between-competitors
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010R0461
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.093.01.0017.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2014.089.01.0003.01.ENG
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11 ENTRY INTO FORCE AND TRANSITION PERIOD  

The previous VBER and VGL, last updated in 2010, are set to expire on 31 May 2022. The Revised 
VBER and Revised VGL, published on 10 May 2022, will enter into force on 1 June 2022 and 
immediately apply to newly concluded agreements. Agreements already in force on 31 May 2022 
that complied with the previous set of rules can benefit from a transitional period until 31 May 
2023 and do not need immediate amendment. Nevertheless, existing vertical agreements in a 
dual distribution system and existing parity obligations in distribution agreements need to be 
closely scrutinised, since the Revised VBER has explicitly limited the scope of the safe harbour 
for those two issues compared to the outgoing VBER. The Revised VBER and Revised VGL will 
become the new norm until 2034.  
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