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Netherlands

De Brauw Blackstone Westbroek N.V.

1 Class/Group Actions

1.1 Do you have a specific procedure or set of rules for

bringing, handling, and/or legally resolving a series or
group of related claims? If so, please outline this.

Collective Action

Article 3:305a of the Dutch Civil Code (the “DCC”) provides
the possibility for a representative organisation to file a claim to
defend the similar interests of other persons against a defendant
(the “Collective Action”). The Collective Action is covered by
the regular rules of Dutch civil procedural law. In past cases,
the claim was generally aimed at achieving a declaration of law
that the defendant had acted unlawfully (e.g. tort or breach of
contract). However, in 2020, the law was changed, with the
introduction of the Resolution of Mass Damage in Collective
Action Act (the “WAMCA”), to no longer exclude the possi-
bility of awarding monetary damages collectively. The temporal
effect of abandoning that limitation is restricted to cases brought
on or after 1 January 2020 and concerning events on or after 15
November 2016.

From 25 June 2023, an amended version of the WAMCA will
apply in which the European Union’s Collective Redress Direc-
tive (the “CRD”, also known as the Representative Actions
Directive or RAD) has been transposed.

WCAM Procedure

The Dutch Act on the Collective Settlement of Mass Claims (the
“WCAM?”) facilitates the implementation of collective settle-
ments through a binding declaration by the Amsterdam Court of
Appeal. The WCAM is incorporated in articles 7:907-7:910 DCC
and articles 1013—1018 of the Dutch Code of Civil Procedure (the
“DCCP”).

Court proceedings pursuant to the WCAM provide represent-
ative organisations, jointly with the party paying the compensa-
tion, the possibility of requesting the court to declare a settlement
binding on all parties entitled to compensation (the “benefi-
ciaries”). The Netherlands Authority for Consumers & Markets
can also initiate WCAM proceedings by taking a position similar
to that of a representative organisation (article 2.6 (2) Consumer
Protection Enforcement Act). If the court declares the settle-
ment binding, beneficiaries must opt out within the period speci-
fied by the court (of at least three months) if they prefer not to be
bound by the settlement.

Claim Bundling

Dutch law does not provide for any particular mechanism for
group claims. However, it is possible for multiple damaged
parties to assign their claims to another party, pursuant to article

Class & Group Actions 2023

Chapter 22

<. Dennis Horeman

Machteld de Monchy

3:94 DCC. Claims can, for instance, be assigned to a claims
vehicle, which can then commence proceedings in its own name.
This practice of bundling claims is common, for instance in the
context of cartel damages claims in the Netherlands. Other
ways of claim bundling include the use of a mandate agreement
(article 7:414 DCC) or power of attorney (article 3:60 DCC).

1.2 Do these rules apply to all areas of law or to certain
sectors only, e.g., competition law, security/financial

services? Please outline any rules relating to specific
areas of law.

The rules of the aforementioned procedures apply to all areas of
civil law, including claims relating to competition law, securities
and financial services.

1.3 Does the procedure provide for the management
of claims by means of class action (where the
determination of one claim determines the claims of

the class), or by means of a group action where related
claims are managed together, but the decision in one
claim does not automatically create a binding precedent
for the others in the group, or by some other process?

From 2020, the law allows for a more or less “traditional” class
action: judgments in the Collective Action are binding on the
potential claimants, subject to opt-out. This is different for
potential claimants who are not resident or domiciled in the
Netherlands, who are bound through opt-in, unless a party
applies to the court to allow an opt-out mechanism for them as
well and the court allows that (article 1018f (1) and (5) DCCP).
This possibility will be restricted once the statutory amendments
following the transposition of the CRD come into effect on 25
June 2023. If the Collective Action results in court approval of
a settlement, a second opt-out opportunity arises.

Under the law as it stood until 2020 — and this continues to
apply to cases in which the Collective Action commenced before
that date or when it relates to events that took place prior to 15
November 2016 — the judgment in a Collective Action only binds
the parties to the proceedings, i.e. the representative organisa-
tion and the defendant. The potential claimants are not bound
by that judgment, nor is the defendant bound vés-a-vis the poten-
tial claimants. However, one or more of the potential claimants
may claim damages in individual proceedings on the basis of a
declaratory judgment in the Collective Action, which judgment
will then serve as a starting point in such individual proceed-
ings. Therefore, a declaratory judgment can serve as a stepping
stone to claiming damages in separate individual proceedings,
or to collectively seeking a settlement.
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Netherlands

1.4 Is the procedure ‘opt-in’ or ‘opt-out'?

For Collective Actions, see the answer to question 1.3.

A WCAM procedure contains an opt-out mechanism. If the
court declares the settlement agreement binding, the agreement
then binds all persons entitled to compensation, unless such
person decides to opt out in writing within the opt-out period
(article 7:908 (2) DCC). The opt-out period is determined by the
court but is at least three months.

1.5 Is there a minimum threshold/number of claims

that can be managed under the procedure?

There is no specific minimum provided for in the Collective
Action, but the number of persons whose interests the action
secks to protect should be “sufficient” (article 1018¢ (5) (b) and
1018f (1) DCCP).

Under the WCAM, the Amsterdam Court of Appeal will not
declare a settlement agreement binding if the group of persons
entitled to compensation is too small (article 7:907 (3) (g) DCC).
The WCAM does not provide for any specific guidelines as to
what should be considered “too small”. However, the size of
the group of persons entitled to compensation must justify the
binding declaration of the settlement agreement; it must result
in a more efficient settlement of the damages.

1.6 How similar must the claims be and what are the
legal requirements for proceeding on a class or group

basis? For example, in what circumstances will a class
action be certified or a group litigation order made?

Representative organisations can only initiate a Collective
Action to protect “similar interests” of potential claimants
(article 3:305a (1) DCC). The requirement of similarity means
that the interests to be protected are suitable to be bundled
together in order to obtain efficient and effective legal protec-
tion for the benefit of the potential claimants, as compared to
individual legal actions.

Furthermore, following article 1018¢ (5) DCCP, the claimant
in a Collective Action must establish that: (a) certain require-
ments with regard to governance, representativeness, connec-
tion to the Dutch legal order and the mandatory consultation
attempt, are met; (b) bringing a Collective Action is more effi-
cient and effective than instituting individual proceedings; and
(o) its claim is not manifestly unfounded.

1.7 Who can bring the class/group proceedings, e.g.,

individuals, group(s) and/or representative bodies?

Representative organisations can initiate Collective Actions and
a WCAM procedure — for more information, please refer to the
answer to question 2.2,

1.8 Where a class/group action is initiated/approved
by the court, must potential claimants be informed of
the action? If so, how are they notified? Is advertising of

the class/group action — before or after court approval —
permitted or required? Are there any restrictions on such
advertising?

For a Collective Action to which the WAMCA applies, there
is a procedure in which the representative organisation must
register the case in the central register for Collective Actions
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within two days after service of the summons on the defendant.
Entering the case triggers a three-month period during which
other representative organisations can file alternative competing
Collective Actions that relate to the same event. This period can
be extended by the court upon request. The extension will only
apply to the claim organisation that requested it.

If more than one representative organisation files a claim for
the same event, the court will appoint an “exclusive represent-
ative” to represent the interests of the whole class. The court’s
decision regarding the appointment of an exclusive representa-
tive, the definition of the class and the scope of the claim must
be notified to all members of the class. This notification will
also indicate that Dutch claimants may opt out of the Collec-
tive Action, and that claimants based outside of the Netherlands
may opt in. However, at the request of a party to the Collec-
tive Action, the court can rule that the opt-in mechanism will
also apply to foreign claimants. From June 2023 onwards, this
will need to be within the boundaries set by the CRD. The
minimum period for opting in or out is one month.

The WCAM requires individual notification of persons
known to the representative organisation who are entitled to
compensation, and public notification of persons whose iden-
tity is unknown to the representative body who are entitled to
compensation. Insofar as foreign, unknown potential claimants
are concerned, the court may order announcements in relevant
foreign newspapers, and by other means, as demonstrated in the
Shell and Converium cases.

1.9 How many group/class actions are commonly
brought each year and in what areas of law, e.g., have
group/class action procedures been used in the fields of:

Product liability; Securities/financial services/shareholder
claims; Competition; Consumer fraud; Privacy; Mass tort
claims, e.g., disaster litigation; Environmental; Intellectual
property; or Employment law?

A significant number of Collective Action cases are brought
every year.
Collective Actions have been brought in the first two years since

Excluding interim relief proceedings, over 30

the introduction of the amended Collective Action regime on 1
January 2020. These cases are brought in various areas of law
(securities, privacy, competition, consumer, employment, envi-
ronmental and ESG more broadly, pension claims, etc.).

Since 2005, the Amsterdam Court of Appeal has rendered
nine final decisions within the framework of the WCAM. There
have been two WCAM requests in the field of personal injury
(DES and DES II) and seven WCAM requests in the field of
securities and financial services (Dexia, Vie d’Or, Vedior, Shell,
Converinm, DSB Bank and Ageas).

1.10 What remedies are available where such claims are
brought, e.g., monetary compensation and/or injunctive/

declaratory relief, and what are the limitations on
remedies, if any?

In a Collective Action, any form of relief may be sought,
provided that the interests are sufficiently similar. Relief may
include an award for damages, a declaration on liability, rescis-
sion or specific performance of a contract and injunctive relief.
Monetary damages cannot be claimed in a Collective Action to
which the pre-amended statute applies.

The WCAM procedure provides for monetary compensation
(article 7:907 (2) (d)) and other forms of compensation, such as
annulment or rescission of an agreement (article 7:907 (7)).
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1.11 Are there any limitations in your jurisdiction on
global/cross-border class or group actions, including
any limitation on the ability of international claimants to
participate in such actions?

There is no specific limitation on Dutch proceedings being used
for cross-border actions generally, provided of course that there
is jurisdiction. In particular, there is no limitation on interna-
tional claimants participating. However, an opt-in mechanism
generally applies to international claimants (see the answer to
question 1.3) and there is a scope rule that requires a sufficient
link with the Dutch jurisdiction for the action in general (not for
a particular claimant; see the answer to question 9.1).

2 Actions by Representative Bodies

2.1 Do you have a procedure permitting collective
actions by representative bodies, e.g., consumer
organisations or interest groups?

Both a Collective Action and a WCAM procedure can be initi-
ated by representative organisations such as consumer organisa-
tions or interest groups.

2.2 Whois permitted to bring such claims, e.g., public
authorities, state-appointed ombudsmen or consumer

associations? Must the organisation be approved by the
state?

One or more associations or foundations that, pursuant to their
articles of association, promote the interests and are represent-
ative of the potential claimants, can initiate a Collective Action
or a WCAM procedure. These can be ad hoc organisations. In
WCAM proceedings, the Amsterdam Court of Appeal has also
allowed a for-profit Belgian company (in 4geas) and the State of
the Netherlands (in 7 d’Or) to be co-petitioners.

In a Collective Action, the representative organisation must
have the objective of protecting interests stated in the objective
clause in its articles of association. In addition, the association
or foundation must show that it is able to sufficiently protect
the interests of the parties for whose benefit the action is insti-
tuted (article 3:305a (1) DCC). To this end, various governance
requirements apply.

Once the statutory amendments following the transposition
of the CRD come into effect, certain organisations based outside
the Netherlands may now also bring a claim for damages.

Furthermore, public bodies may bring an action to protect
the similar interests of other persons, insofar as the public body
has been entrusted with the protection of those interests (article
3:305b DCC). Under the WCAM procedure, the Netherlands
Authority for Consumers & Markets can take a position similar
to that of a representative organisation (article 2.6 (2) Consumer
Protection Enforcement Act).

2.3 In what circumstances may representative actions

be brought? Is the procedure only available in respect of
certain areas of law, e.g., consumer disputes?

Please see the answer to question 1.1. A Collective Action and
WCAM procedure can be initiated in all areas of civil law.
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2.4 What remedies are available where such claims
are brought, e.g., injunctive/declaratory relief and/or

monetary compensation, and what are the limitations on
remedies, if any?

Please see the answers to questions 1.1 and 1.10.

3 Court Procedures

3.1 Isthetrial by a judge or a jury?

There is no jury system in the Netherlands. Civil court cases are
decided by professional judges only.

3.2 How are the proceedings managed, e.g., are they
dealt with by specialist courts/judges? Is a specialist
judge appointed to manage the procedural aspects and/
or hear the case?

There are no specialist courts to hear Collective Actions.
However, a significant number of Collective Actions are brought
before the Amsterdam District Court and there appears to be
some degree of specialisation among the judges in that court.

The Amsterdam Court of Appeal has exclusive jurisdiction to
decide on WCAM requests.

3.3 How is the group or class of claims defined, e.g., by

certification of a class? Can the court impose a ‘cut-off’
date by which claimants must join the litigation?

At the start of a Collective Action, the court appoints an exclu-
sive representative and determines the precise scope of the
collective claim and whose interests are represented in the
action. The court’s decision regarding the appointment of
an exclusive representative, the definition of the class and the
scope of the claim must be notified to all members of the class.
This triggers an opt-out period for national potential claimants,
determined by the court, of at least one month (article 1018f
DCCP). For foreign potential claimants, it triggers an opt-in
period, determined by the court, of at least one month (unless
the court may determine that opt-out applies for foreign poten-
tial claimants as well; article 1018f (5) DCCP). There will be a
second opt-out opportunity if the Collective Action concludes
with a court-approved settlement.

In a WCAM procedure, the persons to whom the settle-
ment applies are determined in the settlement agreement and
reviewed by the court. All persons determined in the approved
settlement agreement are bound to its terms, subject to opt-out.

3.4 Do the courts commonly select ‘test’ or ‘model’
cases and try all issues of law and fact in those cases,
or do they determine generic or preliminary issues of
law or fact, or are both approaches available? If the
court can determine preliminary issues, do such issues

relate only to matters of law or can they relate to issues
of fact as well, and if there is trial by jury, by whom

are preliminary issues decided? If a judge determines
certain preliminary factual issues, are those factual
determinations binding on a later jury?

Both approaches are available; preliminary issues will, in most
cases, relate to matters of law. There is no jury system in the
Netherlands.
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3.5 Are any other case management procedures

typically used in the context of class/group litigation?

Ina Collective Action, case management hearings are often used
(sometimes upon the request of one of the parties) to discuss the
course of the proceedings.

The courts are generally willing to work out a feasible time-
table for the proceedings with the parties.

3.6 Does the court appoint experts to assist it in
considering technical issues and, if not, may the parties

present expert evidence? Are there any restrictions on
the nature or extent of that evidence?

In a Collective Action, the court may appoint an expert cither
upon the request of one of the parties or on its own motion,
pursuant to article 194 DCCP. There are no restrictions on the
nature or extent of this expert evidence. Parties may also present
expert evidence on their own motion.

In a WCAM procedure, the court may appoint an expert to
report on a subject relevant to the WCAM request, pursuant to
article 1016 DCCP.

3.7 Are factual or expert witnesses required to present

themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

The Netherlands does not have a trial system similar to US
and UK litigation. Instead, the parties’ positions are generally
debated at length in written submissions, although oral argu-
ment does generally follow such submissions.

Witness statements and expert reports are frequently part of
the written submissions. However, preliminary witness hearings
by a court (voorlopig getuigenverhoor) or a provisional expert’s report
(voorlopig deskundigenberich?) can be requested before or during
proceedings by the parties. Also, a court may order the hearing
of further witnesses or experts in the course of proceedings.

3.8 If discovery is permitted, do courts typically phase

such discovery, such as bifurcating discovery between
class discovery and merits discovery?

Parties are obliged to represent all relevant facts truthfully
and in full. The court may, at any time, request parties to further
substantiate their statements (articles 21-22 DCCP).

3.10 Can the parties challenge the admissibility of

expert testimony prior to or after a determination as to
whether a claim can proceed on a class or group basis?

There is no specific procedural step for challenging expert
evidence prior to deciding whether the case can proceed on a
class or group basis.

3.11 How long does it normally take to get to trial?

The Netherlands does not have a trial system similar to US and
UK litigation. Depending on the workload of the court and the
availability of parties, a first hearing may be scheduled up to one

year after the claim is submitted.

3.12 What appeal options are available, including

whether an appeal can be taken immediately of a decision
certifying a class or entering a group litigation order?

The final judgment and most interim judgments in a Collective
Action can be appealed to a court of appeal, which can review
the case in its entirety. The judgment in appeal can subsequently
be appealed to the Supreme Court, in which case the review is
more limited.

In a WCAM procedure, a decision to declare the settlement
binding cannot be appealed. A decision refusing the petition can
be appealed to the Supreme Court only by all petitioners jointly.
A limited review would apply. Such review has not occurred in
practice because the court of appeal has allowed the petition in
all cases so far (sometimes after the settlement agreement has
been amended following guidance from the court).

4 Time Limits

4.1 Are there any time limits on bringing or issuing
court proceedings?

There is no discovery in the Netherlands, except for the more
limited process described in the next question. At the request
of a party, and if the court allows, a claim for documents can
be decided before continuation on the merits. Dutch law of
evidence in civil matters will, however, likely be amended in
the near future in an attempt to encourage evidence gathering
before the initiation of proceedings. It is too early to tell what
the effects of these intended amendments will be.

3.9 What obligations to disclose documentary

evidence arise either before court proceedings are
commenced or as part of the pre-trial procedures?

A party which has a legitimate interest may request from another
party a copy of certain documents with respect to a legal rela-
tionship to which it or a predecessor is a party (article 843a
DCCP). The court will decide on such request and may refuse
to grant it if there are compelling grounds for the other party not
to disclose the contents of the documents (among other possible
reasons for refusal).
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In a Collective Action, the regular rules of limitation of claims
apply. The filing of a claim under a Collective Action will inter-
rupt the limitation period (article 3:316 DCC). The Dutch
Supreme Court has determined that a representative organisation
can interrupt the limitation period with a written notice, pursuant
to article 3:317 (1) DCC (Dutch Supreme Court 28 March 2014,
ECLINL:HR:2014:766 (I"EB NCV'B/Delvitte Acconntants c.s.)).

In order to prevent the individual legal claims from becoming
time-barred pending the WCAM request, article 7:907 (5) DCC
provides that the request to declare the agreement binding inter-
rupts the limitation period of the legal claim for compensation
of damage. A new limitation period of two years commences
on the day following that on which the opt-out period expires
(article 7:907 (5) (b) DCC).

4.2 If so, please explain what these are. Does the age
or condition of the claimant affect the calculation of

any time limits and does the court have discretion to
disapply time limits?

Dutch law provides for several limitation periods. In general, a
claim expires after 20 years unless the law prescribes otherwise
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(article 3:306 DCC). A claim for compensation or to pay a
penalty must be made within five years of the day following that
on which the claimant becomes aware of the damages and the
identity of the liable party (article 3:310 DCC). The court may
extend the limitation period on the grounds of reasonableness
and fairness (article 6:2 DCC). However, the Dutch Supreme
Court has determined that the court may only apply this discre-
tion in exceptional circumstances (Dutch Supreme Court 3
November 1995, NJ 1998, 380 and Dutch Supreme Court 28
April 2000, ECLI:NL:PHR:2000:AA5635).

4.3 To what extent, if at all, do issues of concealment

or fraud affect the running of any time limit?

Please see the answer to question 4.1.

4.4 Does the filing of a class or group lawsuit toll the
limitation period by which any individual who falls within
that class or group would have to bring his, her, or its
own individual claims?

Yes, see the answer to question 4.1. However, for the persons
opting out, the time bar is set to an additional six months after
opt-out (article 1018f (1) DCCP).

5 Remedies

5.1 What types of damage are recoverable, e.g., bodily

injury, mental damage, damage to property, economic
loss?

If there is a basis for liability, the damage and lost profits caused
by the action resulting in liability are generally recoverable under
Dutch law. Some limitations apply. As a general rule, damage is
only compensated if there is sufficient connection between the
loss and the act that gave rise to liability, to find that the loss can
be attributed to the tortfeasor (article 6:98 DCC). Furthermore, a
tort only results in a claim for damages to the extent the breached
norm is intended to protect against the loss suffered (article 6:163
DCC). Non-monetary damages (such as mental damage) can be
compensated in specific circumstances only; in particular, when
the tortfeasor acted with the intent to cause such damage, and
when there was bodily injury, slander or another personal injury
(article 6:106 DCC).

5.2 Can damages be recovered in respect of the
cost of medical monitoring (e.g., covering the cost

of investigations or tests) in circumstances where a
product has not yet malfunctioned and caused injury,
but it may do so in future?

Medical monitoring costs can be recovered in principle, but only
if the specific circumstances of the case warrant such recovery.

5.3 Are punitive damages recoverable? If so, are there

any restrictions?

Dutch law does not allow for the recovery of punitive damages.
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5.4 Is there a maximum limit on the damages

recoverable from one defendant, e.g., for a series of
claims arising from one product/incident or accident?

Dutch law generally provides that all compensatory damages are
recoverable, without a specific limit. Some exceptions apply,
such as statutory limitations of liability in transport matters.

5.5 How are damages quantified? Are they divided
amongst the members of the class/group and, if so, on

what basis?

As a general rule, damages under Dutch law are assessed by
comparing the actual situation with the claimant’s probable situ-
ation had the tort not occurred, taking into account all circum-
stances of the case. In a Collective Action, the law does not
only refer to the general rules on the quantification of damages
(section 6.1.10 DCC) but also gives the court additional guid-
ance (article 1018i (2) DCCP). In particular, the court can distin-
guish categories of compensation where possible; it has to ensure
that the amount of compensation awarded is reasonable and that
the interests of injured parties are also safeguarded otherwise. In
the context of the WCAM, although there are no precise rules on
dividing the damages, the court will analyse whether the proposed
recovery is reasonable for all group members. If their circum-
stances differ, damage scheduling is considered appropriate.

5.6 Do special rules apply to the settlement of claims/

proceedings, e.g., is court approval required? If so, what
are those rules?

Usually, no court approval is required for settlements. However,
to declare a settlement binding on all affected parties under the
WCAM regime, approval by the court is required. The same
applies if a collective settlement is proposed in a Collective Action.

6 Costs

6.1 Can the successful party recover: (a) court fees
or other incidental expenses; and/or (b) their own legal

costs of bringing the proceedings, from the losing party?
Does the ‘loser pays’ rule apply?

In the Netherlands, the general rule applies that the losing
party pays the court costs and legal fees (article 237 (1) DCCP).
However, the recovery of legal fees is usually a very limited
amount in practice.

In awarding procedural costs, Dutch courts use what is called
a liquidation rate with fixed fees, dependent only on the interest
at stake, the complexity of the litigation and the number of
procedural actions that were required from the party incurring
the costs. As a result of that system, the costs award is usually
a small percentage compared to the actual costs incurred by
the winning party. Actual costs can be awarded in exceptional
cases, and are specifically provided for in cases concerning intel-
lectual property rights.

Since the introduction of the WAMCA, the costs rules in
Collective Actions deviate in two respects from the general
costs rules in Dutch civil procedure. First, if the court finds the
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claim manifestly unfounded during the admissibility phase of
the collective proceedings, it may multiply the defendant’s stat-
utorily fixed lawyers’ fees by up to five times at the expense of
the claim organisation, unless this would be unreasonable (article
10181 (1) DCCP). Second, if the court establishes a collective
compensation scheme, it may, on the request of the claim organ-
isation, order the defendant to pay reasonable and proportionate
legal costs and other expenses incurred by the claim organisation,
again unless this would be unreasonable (article 10181 (2) DCCP).

Furthermore, in its 2006 ruling on the Collective Action in the
Vie d’Or case, the Supreme Court held that representative organi-
sations can also — besides procedural costs — recover extrajudicial
costs for determining the liability and damages of the defendant
pursuant to article 6:96 (2) (b) DCC. The Supreme Court ruled
that the damages of the potential claimants are relocated to the
representative body: the costs made by the representative bodies
are therefore costs that potential claimants otherwise would have
made and could have recovered from the defendant.

If the court approves a settlement under either the WCAM
or the WAMCA, there is of course no obvious winner or loser.
The court can, however, determine that one or more parties must
bear the cost relating to the settlement approval proceedings
(article 1016 (2) DCCP).

6.2 How are the costs of litigation shared amongst the
members of the group/class? How are the costs common

to all claims involved in the action (‘common costs’)
and the costs attributable to each individual claim
(‘individual costs’) allocated?

There are no strict rules on this matter under Dutch law. In
practice, claimant organisations frequently agree on a fee in a
contract between them and the claimants. Also, in the context
of WCAM proceedings, the costs of executing the settlement are
typically covered by a payment from the party paying damages,
pursuant to the settlement agreement.

6.3 What are the costs consequences, if any, where
a member of the group/class discontinues their claim
before the conclusion of the group/class action?

Only representative bodies are a party to the Collective Action;
therefore, the potential claimants are not part of the litigation.

Participants in a WCAM procedure are free to make arrange-
ments on how to share the costs of litigation, and the same
applies if a member discontinues his claim.

6.4 Do the courts manage the costs incurred by the
parties, e.g., by limiting the amount of costs recoverable
or by imposing a ‘cap’ on costs? Are costs assessed by
the court during and/or at the end of the proceedings?

As mentioned in the answer to question 6.1, costs awards are based
and capped on the basis of the interest at stake, the complexity
of the litigation and the number of procedural actions; only in
exceptional cases may courts award the actual costs.

7 Funding

7.1 Is public funding, e.g., legal aid, available?

Individuals in need of professional legal assistance, but unable
to fully or partly bear the costs, are entitled to legal aid
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compensation pursuant to the Dutch Legal Aid Act. Legal
aid is not granted to representative bodies and, therefore, is
not directly relevant to Collective Actions or a WCAM proce-
dure. This might, however, change in the future, as the Dutch
Ministry of Justice and Security has commissioned research into
the potential establishment of a revolving litigation fund.

7.2 If so, are there any restrictions on the availability of

public funding?

The granting of legal aid to individuals is subject to, in particular,
the income and assets of the client.

7.3 Is funding allowed through conditional or

contingency fees and, if so, on what conditions?

Pursuant to the general rules of professional conduct, lawyers
are, in principle, not allowed to enter into conditional or contin-
gency fee arrangements with their clients.

This rule does not apply to representative organisations. It
is common practice for representative bodies to agree on a fee
with potential claimants, including conditional or contingency
fees. In the WCAM proceedings concerning Ageas, the court
accepted that some level of compensation for such fees is accept-
able in the settlement, although it will scrutinise the reasonable-
ness of such compensation.

7.4 s third-party funding of claims permitted and, if

so, on what basis may funding be provided?

Third-party litigation funding is allowed in the Netherlands and
is becoming motre common, especially in collective litigation.
There are no specific legislative provisions applicable in the Neth-
erlands to third-party litigation funding, except that the law spec-
ifies that control over the collective claim must be with the repre-
sentative organisation to a sufficient extent (article 3:305a (2.¢)
DCC). Also, certain limitations may be found in the general law
of contracts, e.g. where the agreed-upon fees and interests would
contravene the rules of public policy, good morals or reasonable-
ness and fairness. Thus, the independence of the representative
organisation can be scrutinised by the court, e.g. in the context of
admissibility, to ensure that it actually represents the clients’ inter-
ests. This is an area of recent attention and revisions to a soft-law
instrument known as the “claim code” have been made.

8 Other Mechanisms

8.1 Can consumers’ claims be assigned to a consumer

association or representative body and brought by that
body? If so, please outline the procedure.

Consumers’ claims can be assigned to a representative consumer
association or representative body and brought by that body.

8.2 Can consumers’ claims be brought by a
professional commercial claimant which purchases

the rights to individual claims in return for a share of
the proceeds of the action? If so, please outline the
procedure.

Claims can be brought by a professional commercial claimant.
Please see under “Claim Bundling” in the answer to question 1.1.
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8.3 Can criminal proceedings be used as a means of
pursuing civil damages claims on behalf of a group or
class?

Under Dutch law, a claim for civil damages can be joined to
criminal proceedings. However, there are no precedents of a
claim for mass damages being joined to criminal proceedings.

8.4 Are alternative methods of dispute resolution
available, e.g., can the matter be referred to an
Ombudsperson? Is mediation or arbitration available?

There are several alternative methods of dispute resolution, such
as mediation or arbitration.

8.5 Are statutory compensation schemes available,
e.g., for small claims?

There are no statutory compensation schemes specifically avail-
able for small claims.

8.6 What remedies are available where such alternative

mechanisms are pursued, e.g., injunctive/declaratory
relief and/or monetary compensation?

All remedies are available in these alternative mechanisms.
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9 Other Matters

9.1 Can claims be brought by residents from other

jurisdictions? Are there rules to restrict ‘forum shopping'?

Claims may be brought on behalf of persons who are not Dutch
residents. However, as of 2020, Collective Actions must be suffi-
ciently closely connected to the Dutch jurisdiction (the so-called
“scope rule”). This is the case if: the majority of the potential
claimants are domiciled in the Netherlands; the defendant is
domiciled in the Netherlands and additional circumstances show
a sufficiently close link to the Dutch jurisdiction; or the event
from which the damage resulted took place in the Netherlands.
In literature and case law, questions have arisen as to the compat-
ibility of this requirement with the Brussels I Regulation (recast).

Additionally, the transposition of the CRD into Dutch law
will increase the opportunities for foreign organisations to file
Collective Actions in the Netherlands.

9.2 Are there any changes in the law proposed to

promote or limit class/group actions in your jurisdiction?

The WAMCA will be amended following the transposition
of the CRD, which is generally supposed to promote group
actions. The amendments are scheduled to come into effect on
25 June 2023.
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We stand beside our clients wherever they operate globally. This is the
keystone of our focus. Whether in the Netherlands or abroad, we deliver a
powerful corporate and finance practice, a centre of excellence in litigation
and arbitration, and an unparalleled team of regulatory experts.
Our role of trusted advisor is rooted in our history as a firm, and is integral D E B RAUW
to who we are today. From our head office in Amsterdam, we advise more
than 70% of the largest companies headquartered in the Netherlands. We B LAC KSTO N E
also stand beside our clients in their international transactions, litigation WESTB RO EK
and compliance work. This is why we have offices in strategic locations
like Beijing, Brussels, London and Singapore, and why we work closely
together with top-tier local counsel in all jurisdictions.
www.debrauw.com
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